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SUMMARY OF ARGUMENT

Slowly but surely, the edifice of congbe secrecy that the government has
constructed around this case is crumblingsti-the Justice Department’s own Office
of Inspector General released a reploat not only discusses Ms. Edmonds’
termination in detail, but provides direstipport for Ms. Edmondsillegation that the
FBI fired her for disclosing s@us security breaches withthe agency. Next, the
Justice Department, rather than face judis@bltiny of its extraordinary decision to
classifyretroactively congressional briefings and legeelated to this case, instead
conceded that release of those materialslavin no way harm national security. The
government now finds itself in the awkwlgposition of having to demonstrate why
litigation aimed at establishing precis@at the Inspector General has already
publicly concluded will threaten national security.

These developments only underscore what Ms. Edmonds argued in her
opening brief: that there was simply no kdsr terminating this litigation at the
pleading stage, and that the distdotirt erred in accepting at face value the
government’s sweeping assertion of the sdat@ets privilege. Ms. Edmonds must be
given the opportunity to proceed witlonsensitive discovery and to present
nonprivileged evidence in support of her claims. Should this Court hold otherwise
and ratify the dismissal of Ms. Edmonds' casthe pleading stage, it will be all too
easy for the government to deploy the staterets privilege to avoid embarrassment
or accountability any time that sensitive information is implicated.

In short, Ms. Edmonds is #thed to her day in court.



ARGUMENT
l. The government can no longer hide behind the state secrets privilege.

One day after Ms. Edomds filed her openg brief in this appeal, the Justice
Departnent finally released to the publan urclassified summary of the Inspecto
General's report on Ms. Edimds’ allegations. The Inspector General resoundingly
concluded that the FBI had retaliated agais. Ednonds for repding serious security
breaches, statingdah“many of her allegationwere supportedhat the FBI did not tak
themseriously enough, and thatrredlegations \ere, in factthe most significant factor
in the FBI's decision to terminate her services.” 1G Report at 31 (ephass added}. One
week ago, the Justice Depaamalso fhally conceded that specific infoation
contained in congressional correspondenaedbktailed FBI stateemts confirning many
of Ms. Edmonds’ allegations wast in fact classified, afe governrant had previously
insisted. See R. Jeffrey Snith, Access to Memos is Affirmed, Wash. Post, Feb. 23, 2005,
at A17 (reporting that the “Jtise Departrent has backed aay froma court battle over
its auhority to classify and restrit the discussion of infanation [related to Sibel

Ednmonds] it has already released.”).idinow even rare unreasonable for the

! A REVIEW OF THE FBI's ACTIONS INCONNECTION WITH ALLEGATIONS RAISED BY
CONTRACT LINGUIST SIBEL EDMONDS (January 2005; Unclassfi Sumnary), available
at http://www.usdoj.gov/oig/igspecrl.htm (hereinafter “IG Rport”).

% The Inspector General conducted a lengtity thorough investigaih into whether Ms.
Edmonds was retaliated against for heristieblower activity, and whether the FBI
appropriately handled her allegations; it dat investigate the timate truth of her
whistleblower allegations. The Inspectorm@eal conducted interviews withame than
50 FBI anployees and contractors, and Justepartrent officials. The report was
conpleted in July 2003, and imediately chssified by the Justice Depadm. The
unclasgied summary was releasedyafter two years of negotieons between U.S.
Senators, the Inspector Geale Ms. Ednonds and her &irneys, and the Justice
Departnent. 1G Report at 3, n.1. The uncldiesl version “sumrarizes the core of the
[full] OIG report.” Id. at 3.


http://www.usdoj.gov/oig/igspecr1.htm

privilege. Gvt. Br. at 29 (quotingitzgibbon v. CIA, 911 F.2d 755, 766 (D.C. Cir.
1990)). The governamt misses the point. RegHess of whether any discrete pieces of
evidence rmain entitled to the pivilege (whichis far from clea), the ase nust be
remanded to allow Ms. Bmonds to proceedith nonprivileged discovery and to submit
the growing araunt of nonprivileged evidee to support her clasrand refute any
defenses proffered by the govemih See Ednonds Br. at 19-22.

1. Ms. Edmonds must be given the opportunity to proceed with nonsensitive
discovery and to present nonprivileged evidence to support her claims.

As Ms. Edmonds explained in her openbreef, the state secrets privilege is a
common law evidentiary privilege designed teekhdsclosure of legitimately sensitive
evidence, not to broadly justify disssal ofa lawsuit prior to disovery. Ednonds Br at
11-17. The district court recognized, and glogernnent concedes, that disseal based
on the state secrets privilege is “dva@n.” J.A. 32; Govt. Br. at 1tee also In re
United States, 872 F.2d at 477. The goveram nevertheless fundantally
misconstrues the case law to urge dssal inthis case. It imists that disissal is
appropriate because the very subjestten of Ms. Ednonds’ allegtions is a state secret,
or becausthe privleged information goes to # core of the case. The first argamhis
flaty wrong, and the second is prature.

First, the governent attenpts to expad the line of cases that derive frdiovten
v. United States, 92 U.S. 105 (1875), and that autlzerdisnissal where the very subject
matter of the case is a state secreimBndsBr. at 17-22. Te government claisthat
the “nature of [Ms.] Edmonds’ duties” aret secrets. Govt. Br. at 9. But Ms.
Edmonds’ duties as anBt¥ translator plainly ar@ot state secrets, aade irrelevant to her

claims. FBI agents and translators are kwforcenent personnel, not covert goveram



agents. The unclassified IG summary carda great deal of inforation about the
structure of the FBI translation unit, the rratof its work, and th distinctions between
the work of contract wnitors and ontract linguists.IG Report at 3-75ee also THE
FEDERAL BUREAU OF INVESTIGATION'S FOREIGN LANGIAGE PROGRAM— TRANSLATION OF
COUNTERTERRORIS! AND COUNTERINTELLIGENCE FOREGN LANGUAGE MATERIAL, U.S.
Dept. of Justice, Office of the Inspectorr@eal Audit Division (aly 2004, Unclassified
Executive 8mmary), available at http://www.usdoj.gov/oig/audiFB1/0425/index.htm
(hereinafter “IG Audit Report”) (discusyy in detail FBI translators’ role in
“monitor[ing] FISA lines on a near-live basis,témnal goals with regard to translation of
“Al Qaeda FISA audio,” structure of thenguage Services Section, and translation
priorities and work distribution). The govenant sinply cannot succeed in transfoimy
the FBI into a covert agency to support itguament for dismissal based on state secrets.
See also Edmonds Br. at 19-20.

Similarly, the governrant contends tht all of the events surrounding Ms.
Edmonds’ ternination, the “contents of any stgem of records” @intained by the FBI,
“the identity of FBI enployees,”andthe idenity of “otherswith access tsuch recals,”
are state secrets. Govt. Bt.19. hat assertion is undeined by the sheer amnt of
factual detail found in the IReport and elsewhere about gtricture of the translation
unit, FBI computer systesnthe FBIresponse to securitydmches, and the substance of
Ms. Ednonds’ allegations. Again, the governménms to argue that the disclosure of
sone facts publicly does not jusy “further dsdosures.” Tle point is that the assive
amount of infomation available casts sigraiint doubt on the proposih that all of the

information falling within those ctegories qulifies as &te ®crds. The identity ofBI


http://www.usdoj.gov/oig/audit/FBI/0425/index.htm

agents and their duties (lgione administrative staff) are routinely exposgek
Ednmonds Br at 29-31.
The Supreme Court’s recamanimous decision ifenet v. Doe, --- U.S. ---,
2005 WL 473682 (March 2, 2005pnly strengthens Ms. Edmonds’ contention that her
case is categically dstinct fromcases dismsed because the very suibjmatter of tre
dispute contutes a stee secet. Inceed, the Catiin Tenet expressly distinguished the
“evidentiary ‘state serds’ privilege” fromthe rule ofTotten, “where the very subject
matter of the action, a contract to perfoespionage, was aatter of state secret,”
requiring trat the case “be digssedon the pleadings without ever reaching the question
of evidence.” Tenet, 2005 WL 473682, at *4-5 (internalitations and quations onitted)
(enphasis in original). fat theTotten rule has no bearing on Ms. Ednds’ case is
underscored by the Court’s discussioii@bster v. Doe, 486 U.S. 592 (1988), an
employment discrimnation case brought byGA employee. The Gurt explained:
[T]here is an obvious difference, for purpose§aten, between a suit brought
by an acknowledged (though covert)@ayee of the CIA and one filed by an
alleged former spy. Only ithe latter scenario Botten’s core concern
implicated: preventing the exence ofthe plainiff’s reld@gionship with the
Governnent from being revealed. fat iswhy the CIA regularly entertains Title
VII claims concerning the hiring and@motion of its enployees . . . .
Tenet, 2005 WL 473682, at *5. Here, ashrebster, there is 0 basis for the
governnent’s claimthat litigation conceting an erployment dispute should be
termnated at the leadirg stage.
Second, the goverrent argues tht dsmissal is varrarted here because
privileged naterial “is certral ‘to the very questionpon which a decision must be

rendered,” Govt. Br. at 16 (quotimyreford v. General Dynamics Corp., 973 F.2d

1138, 1143 (5th Cir. 1992)), the “core allegationplicate the classified infanation that
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has been removed from the case,” Govt. BRlatand a trial would “inevitably lead to a
significant risk that highly sensitive infmation would be disclosed,” Govt. Br. at 17
(quotingBareford, 973 F.2d at 1144). But the goveremtis argunent that privileged
evidence is relevdarand necessary the clams and defenses is pspgeculation at th
pleading stage. This Court has propedgagnized that logr courts nust first allow
nonsensitive discovery and the submissionaiprivileged evidence before concluding
that pivileged information is necesry to decic the case See In re United States, 872
F.2d at 476FElIsberg, 709 F.2d at 65 n.53/olerio v. FBI, 749 F.2d 815, 822 (D.C. Cir.
1984). The governemt offers no controlling atority to justify pemature disnssal of
this suit. In fact, neithesf the cases cited by the gonment was disnssed at the
pleading stage. Govt. Br. at 16. In baBareford andFitzgerald v. Penthouse Int’l, Ltd,
776 F.2d 1236 (4th Cir. 1985), plaintiffs wexkowed to engage in discovery and to
present noprivileged evidence to the coumBareford, 973 F.3d at 114%itzgerald, 776
F.2d at 1238.

At this earlystage of the case,ghiistrict court simply had no way of knowing
which allegations were evensgiuted, or whether eithernpahad a corpelling need to
rely on state secretsSee supra Section |; Edronds Br. at 15, 24-25. It makes little
sense to discuss the effect of “@rmg pivileged evidence” fronthe cas, as the
governnent does repeatedly, when it is uncledoether that evidese will be necessary

or even relevantSee, e.g., Govt. Br. at 7, 21, 27. The distticourt’s one-sided reliance

¢t is now apparent that the gomenent, at the very least,ust be required to answer Ms.
Edmonds’ conplaint. See Edmonds Br. at 24-25Indeed, th government will be hard
pressed to deny that Ms. Ednds was fired in retaliatidior her whistleblower activity,
in light of the IG report and its owmclassified adimssions to Congress.
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on defendants’ secret declarations deniedBtsnonds her day iroart. Rather than
accept the gvernnent’s argunent that entire “categoried information” relevant to the
case are privileged, Govt. Br. at 24, thstdct court should have required the
governnent to assert the privilegon an “iterdby-item’ basis. In re United States, 872
F.2d at 478. Especially given the IG repomd the now-unclassified briefings to
Congress, there is gole evidewre to show that the case cdlle decided without relying
on privileged information. See supra Section l;see also Edmonds Br. at 32-37. The
governnent studiously avoids any thorouglsdussion of Ms. Edonds’ specific claimm
or the evidence already availaltbesupport or negate thenit continues to irply that the
court would need to litigatihe truth or falsity of Ms. Edomds’ whistleblower
allegations, which iy involve sensitive iformation. Govt. Br. at 19-20. But as
discussed in Ms. Edonds’ opening brief, MsEdmonds’ clains do not require litigation
of truth or falsity. Edrands Br. at 2380, 33-34, 36. Siitarly, the Inspector General
was able to conclude that the FBI hadliated against Ms. Edoamdswithout having to
deternine whether her allegations were true.

As this Court has held, it is flatly noper for a district court to disss a case
“merely on the basis of [the goveramt's] unilateral assertion that privileged
information lies at te cae of th[e] case.”In re United States, 872 F.2d at 477. A court

is in a much better position to determine adgint’s need for privileged inforation when

"The district court is peettly capable ofifting through the evidence. As the Supeem
Court noted inVebster, “the District Court has thetitude to control any discovery
process which ay be institded so as to b@nce responde’s need for access taqof
that would support a colorabtenstitutional claim againstetextraordinary needs tfe
CIA for confidentiality and the ptection ofits methods, sources, andission.” 486
U.S. at 604.
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the privilege is asserted during discoveryan iterAby-itembasis, rather than as a
blanket assertion to urge dimsal before defendants file answer. Thus, the district
court’s cursory analysis #éh Ms. Edmonds’ case could not be litigated was clearly
improper in the absence of any opportunityNts. Ednonds to engage in nonprivileged
discovery or to subinonprivileged evidece. Ednonds Br at 23-27. Bnilarly, the
court was premture in concluding based grthe governrant’s secret musings about
what evideremight be relevant that it could not digangle sensitive inforation from
nonsensitive informtion. Ednonds Br. at 26.

Ultimately, the government urges an intetatien of the state secretsiylege
that would authorize disissal of a lawsit at the pleading stage based only on the
governnent’s one-sided belief that a caséght implicate state secrets.hi§ Court
should reject that rule, continue to allparties to litigate claiswusing nonprivileged
evidence, ath authoize dismssal oty in the rae circunrstan@ where liticationin fact
jeopardzes state secretd his is nd such a cas

I11.  Itis far from clear that the government has acted for good reasons in
invoking the privilege.

A simple recitation of the governent’s benavior over the course of this dispute
calls into qestion the motivigon behind its invocation of &state secretgrivilege.

Rather than act out of genuine concernmniational security, the government appears to

8 The governrant distorts Ms. Edionds’ argunent with respect taonsideration of
alternatives to dismsal. Edronds Br.at 37-39. Ms. Edinds is not arguing that
alternatives must be csidered so thtthe litigation can proceed with propeglyivileged
evidence. Bther, before considering whether disgal is the only restdy — especially
in light of a premature and overbroad claiaf privilege — a court st consider, at the
very least, Wmether tools suchs protective orders or sealsideelp facilitate discovery of
nonprivileged evidence, to safeguard agaidssclcsure of potentially related, sensitive
information.

13



have acted with an eye tomgdatactical advatage and tgprotect the FBI fronpublic
enmbarrassment.

The governmant termnated Ms. Edmondafter she tried to raise portant
nationd seaurity threats with her ranagers, tle FBI's Office of Professional
Responsibility, the Inspector General, and Cesgr The governent leaked information
to the pess, discrating Ms. Ednonds’ whistledower allegéions and suggesting that
Ms. Ednonds herself was a security risB.A. 42-43, 59-60. Meanwhile, the FBI was
providing unclassified briengs to Congress in kich it confirmed her core
whistleblower allegations. J.A. 83-85, 73-74, 108-09, 200-01.

Soon thereaér, in response to M&dmonds’ lawsuit, the governent invoked
the state ecrets pivilege in an effort to dmss her case before it would be quetied to
answer, preide digovery, or face pblic accounability. J.A. 55-57. Wden it realized
that the unclassified inforation provided t@Congress undenmed its privilege claim, the
governnent moved to classify it retroactiwel J.A. 200-01. The goverremt also used
the privilege to prevent M&dnonds fromtestifying in another lawsuit brought on
behalf of the victirs of the Setenber 11 terrorist attacksSee Burnett v. Al Baraka
Investment & Dev. Corp., 323 F.Supp. 2d 82 (D.D.C. 2004).

In the sare month that the governmerrevinced the district court to dises Ms.
Edmonds’ suit, the Inspector Geral concluded its investiian and found that theB¥
had retaliated against Ms. Ednds. IGReport at 31. Although the Depadn of
Justice immediately cla#ied ths report, FB Director Mueller openly quoted fromin
an unclassied letter toa nunber of SenatorsSee Letter from FBI Director Mueller to

Senator Hatch, dated July 21, 2004, atvhi{able at httpfivww.pogo.org/nthsp/hsp-
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040721-Mweller.pdf). Nonetheless, the Justidgepartnent was successful in hidirthe
Inspector General’s findings frothe publicfor approxinately two years, when it finally
authorized the Inspector General’s rekeaban unclassified summary. IG Report at 3,
n.1. This unclassified summary sveonveniently released one dger Ms. Ednonds
filed her opening brief in this Court. Tlgevernnent continues to oppose the release of
the full version of the report, and has onlgastly released a heavily redacted copy as
part of a separate FOIA lawis brought by Ms. Edionds.

Finally, while it continues to rely ooverbroad categories of infoation to
justify invocation of the statesecet privilege in this levsuit, on the eve of having to
defend its retroactive classifition of infomation about & congressional briefings in
another lawsuit, the goverramt capitulated. It now agredisat letters written by United
States Senators recounting infation povided by the FBI concerning Ms. Ednds —
material it has argued coem under the ubrellaof state secrets inithlitigation — can be
released to pblic. See R. Jeffrey Smithdccess to Memos is Affirmed, Wash. Post, Feb.
23, 2005, at A17.

Ultimately, the mast harmful aspect dhe governrant’s excessive claim of
secrecy in this litigation igs unlimited reach. Bmonds Br. at 39-42. $\Ms. Ednonds
argued in her opening brief, if her status ag-Bhtranslator, herecurity clearance, and
the classified nature of her day-to-dagrk may be invoked to urge disssal of
litigation pursuant to the state secretstdoe, then nany thousands of goverremt
enployees may find thenselves similarly derived of a judicial forunshould the
governnent, for whatever reason, claithe privlege. Ratification of the goverrant’s

position in this case wdd essetially remove the courts as a check and balance on
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executive branch actionghen a claim ohational secuty is made. But that is

enphatically not the lawSee, e.g., Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2646-50 (2004).
As the Court noted there, “it would turn aystem of checks and balances on its head to

suggest that a citizen could noéke his way tacourt with a challengto the factual basis

for his [dismissal] by his goverrent, sinply because the Executive opposeakimg

available sah a challege.” Id. at 2650.

CONCLUSION

For the foregoing reasons, and for thasons stated in Ms. Edmds’ opening

brief, this Court should revezghe judgrent of the districtcourt and rerand for further

proceedhgs.
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